
WRITER'S DIRECT DIAL

OF COUNSEL

JOHN J. MCAVOY

J.K. HAGE 111+

TELECOPIER
(202) 842-4465

Email: Imng@fcclaw.com

http://www.fcclaw.com/lmng

CONSULTING ENGINEERS

THOMAS G, ADCOCK, P.E,

MEHRAN NAZARI

ALI KUZEHKANANI

SHAHRAM HOJATI, D.se,

LEROY A. ADAM

LEILA REZANAVAZ

FARID SEYEDVOSOGHI

/", "-~:/~~J .

'-/-:'0INAL

ORIGINAL

May 29, 1996

LUKAS, McGOWAN, NACE & GUTIERREZ
CHARTERED

111 1 NINETEENTH STREET, N.W.

SUITE 1200

WASHINGTON, D.C 20036

(202) 857-3500

+ NOT ADMITTED IN O.C

RUSSELL D. LUKAS

GERALD S. McGOWAN

DAVID L. NACE

THOMAS GUTIERREZ

ELIZABETH R. SACHS

GEORGE L. LYON, JR.

PAMELA L. GIST

DAVID A. LAFURIA

TERRY J. ROMINE

MARCI E, GREENSTEIN+

MARJORIE GILLER SPIVAK

J, JUSTIN McCLURE+

MARILYN I. SUCHECKI

PAMELA GAARY HOLRAN

M4Y .) [} 1996 (202) 828- 9469

William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Notice of Oral Ex Parte Presentation
WT Docket No. 96-59;t
GN Docket No. 907 314

Dear Mr. Caton:

On behalf of the Coalition of New York Rural Telephone
Companies ("Coalition") this notice is submitted in accordance
with Section 1.1206(a) (2) of the Commission's Rules, with the
original and one copy submitted to the Commission's Secretary.

On May 29, 1996, the Coalition was represented by Larry S.
Roadman, President of Margaretville Telephone Co., Inc., in an oral
ex parte presentation to David R. Siddall/Legal Advisor to
Commissioner Susan Ness, concerning the above-referenced dockets.
David Nace of Lukas, McGowan, Nace & Gutierrez, served as attorney
for the Coalition.

Written comments were filed
proceeding. At today's meeting, the
were supplemented with discussion of

by the Coalition in this
Coalition's written comments
the points summarized in an
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attachment to this letter and in a New York Times article published
May 7, 1996 (copy attached).

Very truly yours,

//} .. II /'
,/ /_( ( /V -

cc: David R. Siddall (by hand-delivery)



In the next few weeks, the FCC wiJI establish eligibility rules for the Personal Communications
Service (PCS) lOMhz spectrum auction. We are concerned that the expressed intent of
Congress, that small businesses be afforded realistic opportunities to obtain PCS licenses, has
not, and will not be realized in the pes spectrum auctions. We are asking members of Congress
to convey these concerns to the FCC and to encourage the FCC to adopt eligibility rules which
will ensure a substantive licensing opportunity for small businesses in the remaining portion of
the PCS spectrum auctions (the D, E and F-block auctions)

The reservation for "entrepreneurs" of the C (30Mhz) and F (lOMhz)-block auctions was the
FCC's attempt to meet the Congressional small business mandate. Analysis of the recently­
completed C-block auction shows that small businesses did not fare well, unless they were the
"control group" in new business ventures with large companies having virtually unlimited
sources of bid financing. (See the attached New York Times article) True small business bidders
were virtually precluded from success in any market chosen by the large bidders.

We recommend that the FCC modify the eligibility rules for the F-block auction. Only small
businesses should be allowed to apply for and hold these licenses for at least a three-year period.
The terms afforded the C-block winners should be made available to the F-block winners. These
include discounted up-front payments, bidding credits and installment payments. Finally, the
definition of rural telephone company used in the C-block auction should be retained in the F·
block auction.

The small business opportunities mandated by Congress serve more than just the interests of the
small businesses bidding for pes spectrum:

-Many of the small businesses will be located in the BTA(s) (Basic Trading Area)
for which they will be bidding. Particularly in the rural areas, this represents a
significant economic development opportunity.

-In the rural areas, these small business licensees represent the most likely
opportunity for early, timely build out of rural PCS systems. The A, Band C­
block licensees have urban-focused build out plans, and most of the interest of
the large companies in the upcoming IOMhz auction has focused on augmenting
PCS or cellular spectrum used to serve urban or high-density travel corridors.

-The presence of these small businesses will increase competition by introducing
a competitor whose service plans are locally-oriented and distinguishable from
those of the large, absentee, possiblv foreign-owned licensees of the other PCS
and cellular spectrum blocks.

Reservation of the F-block license for small businesses will not preclude anybody from access to
PCS spectrum. Large businesses have had and will have ample access through the already
completed A, Band C-block and the upcoming 0 and E-block auctions. If shut out of the F­
block auction, it is the small businesses whn will have been de facto precluded from access to
PCS spectrum.

(over)



(2)

Finally, we believe that reservation of the F-block license for small businesses will enhance
competitive bidding for the remaining lOMhz licenses. Increased competition between the large
bidders in the D and E-block auctions, along with the small business bidding in the F-block, will
produce substantial additional revenues for an auction process that has already far exceeded
expectations.
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Winners in the Wireless Auction
Four of the five companies that spent the most in the FC.C auction
for licenses for personal communicalions services have the backing
of ASian companies or partners. In all $10.2 billion was raised

BigBidders
Win Auction
For the Small

Sources'Federal CommufJICalJ0f15 COfTl'T'lss'or -;omDany reoons
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F.c.C. Licenses Go to
Asian-Backed Groups

By EDMUND L. ANDREWS

WASHINGTON, May 6 - It was billed
as one of the Federal Government's big­
gest small-business programs in history, a
chance for corporate have-nots to become
players in the booming business of wire­
less communications.

But today, two years and $10.22 billion
later, as the Federal Communications
Commission concluded a special auction of
wireless licenses reserved for "small busi­
ness," it looked more like an investment
program for Japanese and South Korean
industrial conglomerates.

Five companies, four of them backed
heaVily by Asian corporations, bid more
than $8 billion among them and are poised
to walk away with a batch of licenses for
geographic markets covering more than
two-thirds of the United States' population.

One company alone, an eight-month-old
entity called Nextwave Communleadons
Inc., bid more than $4.2 billion to capture
licenses covering nearly 40 percent of the
population. Well over half of Nextwave's
money has come from the Sony Corpora­
tion of Japan and four big Korean compa­
nies. And the South Korean Government.
which has a large stake in one of them,
could end up owning 10 percent of
Nextwave.

F.C.C. officials have contended that no
winner will be allowed to exceed foreign­
ownership rules. And officials say that the
auction will benefit the American public
by bringing a group of strong competitors
into the market for the next generation of
wireless technology, called personal com­
munications services, which will link
hand-held computers, electronic notebooks
and advanced two-way paging devices.

"Now we have at least five major addi­
tional players," Reed E. Hundt, the F.C.C.
chairman, said. "That's incredible. That's
wonderful.'·

But many small American businesses,
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B DCR Communications

REACHiNG 33.6 million potential customers In 43 markets

LARGEST WINNiNG BIOS $46 1 million lor Chicago, $291 million for
Dallas.

BACKERS Westinghouse ElectriC. Teleconsult and an ASian
investment partnership called MASA Telecom

TOTAL WINNING BIDS $4.2 billion

REACHING 93.8 million potential customers In 56 markets

LARGEST WINNING BIOS $994 million for the New York metropolitan
area, $664 million for Los Angeles

BACKERS Qualcomm Inc, the Sony Corporation, Peco Energy,
Triumph Capital Group, and Korean companies like Pohang Iron
and Steel and the LG Group, an electronics maker

REACHING 155 million potential customers in 17 markets

LARGEST WiNNING BiDS $199 million 'or Seattle. $178 mlilior for
PhoeniX

BACKERS Samsung, the South Korean electroniCs maker and the
US West Corporation a regional telephone company

REACHiNG 13 million potenlial customers in 18 markets

LARGEST WINNING BIDS $320 rnillion for Philadelphia: $34 million '0'
Buffalo

BACKERS Raised nearly $12C million n an initial oublic offering
earlier thiS year

II GWIPCS

REACHING 17.9 million customers in 14 markets.
LARGEST WINNING BIDS $403 million for San Francisco. $200 rnlilion

for Miami and $199 million for Atlanta

BACKERS Financial Institutions and the Hyundai Corporation with
which It has reached a tentative financing agreement

II BOPCS (Questcom's b1ddmg name)

II Omnlpolnt Corporation

......-------------------_._.._._- ..

Nextwave Personal Communications
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particularly ones owned tlY mlnorr~'i

groups, are grumbling that the auc·
lion left them WIth lillie more than
the crumbs on the lable·\nd at least
one disgruntled bidder's vowlOg :,0

sue the Federal CommUnications
C'..ommlSSlon and Nextwave.

Nextwllve's own financial disclo·
sures :0 the Government mdicar.e
that foreign companies could ac·
quIre up to 28 percent of the compa·
ny, which would exceed the current
25 percent foreign-ownershr.p limIt
lor holders of United States commu·
nJcations licenses.

That has prompted Go Communi·
eadolls Inc., in Alexandria, Va., to
accuse Nextwave of being the Instru·
ment of a "cabal" of big foreign and
....mencan corporations.

Nextwave executives insist that
they Intend to comply with the Fed·
eral rules. But even those who as­
sume thllt Nextwave will obey the
law SIIy the auction failed to live up
to its initial promIse tor small busl'
nesses and minorities.

"This IS an opportunity missed, a
most important opportunity missed,
and I don't think It will ever be
recovered," S11ld Patricia M. War·
thy, professor of communications
law at Howard University In Wash·
ington, who advised several African·
American·led companies participat·
ing in the auctions.

Mr. Hundt, however, argued that
that the auction had enabled nearly
100 new campames to enter the wIn'

e'j:~ indl '<1 y, i?Ven If some \.IIi! Jper
.1< 1I1 oln 'ne smail market 'ook
tI •. his ~I uge '''Uccess . 'Vl r und'

"·Vhatf' "I;' one's vIew of the pJDlic
pol 'cy rrop Icatlons at the out ome
'he wlnr r'l, bidders 1I1 LhlS 's 'nail'
compar,' iJctlOn. will spend nore
:han [WI 1;' is much, on 3Veraj;!,e, as
telephon, ·Iiants like ,\T&eT ,100
Sprint p'lld for similar !Jcense, m J

personal Ct)mmuOJcations servIces
auction 'asl year. In that aUC!lOn,
two licenses were awarded for each
market. ~h15 tIme there was onl l ,' one
for "ach m.lrkel.

P'art (II :.he high-octane bidding
stemmed trom the fact that compa·
nies in today's auction can pay for
then licenses over 10 years, whIch
cuts theetfecUve pnce by one-third
to one-half Last year's auctlOrt re
qUired wlOmng bidders to pay rhe
full amount almost Immediatel','

But that hardly explams the bId"
ding trenzy. The license tor the New
York metropolitan area. which llrew
the single bIggest bid, sold for 5994
mtllion '1extwave Commullica
tions - nearly three urnes what
Spnnt paid last year lor a New 'r'ark
license. The licenses tor the Dallas
FoT' Wonh area sold for $421 mIl
lion, nearly five limes what Spnnt
and AT&T each paid (or Dallas· enl"1
Worth licenses last year.

And many of the top bIdders III the
latesl auction are still scrambling
lor money Indeed, Nextwave and
several other big bidders have been
racing in the iast few weeks Just to
line i.tO eflnl112.h t'~ash fftr ,l. nandatoql

10 ;ercent In pa'r'rtIf~Ol in :helr
IicE'lses. wh ~ ..v \l) 'f' 'UP :n L.r.;s
art, f they g-.:'( hem

f ,~vond Iha the 'ornoa",e, Will
nee I to speno bIllions If dollars un
net I{ork (on {ruction, ·')per.luons
anc marketirl, ... all Just :0 rompete
Wit'l it leas~ { ur Of,her t")lg w')reless
<:00: panies·hi' t are expected n tn
evey major narket w'thln .i tew
yea, s BeSIdes the "ther two person..
al 'lmmumca' Ions servIces opera­
tors ,n each ,; 'y, the new hcensees
wLlI )e gomg UI agamsl the two long­
est'lililshed ,tl'lIular·reJepho"f 1et"
won:~ In ea(:h narke'1

(ou),' akf' hes'" hIIJi0n·{jol·

In this NJiund of

bulding, wireless
licenses fetch far
hIgher plrices.

lar bet.s hard w cover
Industry exl~ullves say that

Nextwave has already hired Bear,
Stearns as its lead mvestment bank­
er, and hopes to raise additional cash
through an initial public stock offer,
ing. Dther top bidders are expected
to trv the same thing.

At ,hIS IS a far cry (rom what
nearly everybody predicted tWO
year', ago whl~n the F.C.C. an·
nounced plans (1.lr the auctlon, which
Mr. Hlundt desc::'ibed as an opportU­
ntty :,hat would 'leave the action to
smal i husiness,nmOrltles and worn·
en.

To a great e): tent, that goal was
thwarted by the Supreme Court's
,jeclslon last June to sharply restrict
so-called affirmative action pro­
grams After that ruling, known as
-\darand Constructors v, PeJ1a, the
F C. ( abruptly abandoned special
prefer'ences forl:ompames owned by
women and minorities and said the
Iuction would be simply for compa­
'lies that qualified as "smaiL"

aUi :he F C.C made it easy for
·:ompames to raise huge sums of
money ~rom bIg corporatIOns, by al­
oWlIlg 11g mveswrs to own up to 75
percent ot the '~Ully wlthom dis'
.1ualif'llOg 1 bIdding company's sta·
us a' .1 'small' bUSiness.

In Ihe result,!, announced today.
:hough. the F C did estImate that
'TImonl ,/-owned lompanies captured
lboUl 10 percent ot the licenses
.lvallab,e. But m:my analysts say the
,lgencv ; defimtllm of "mmority~on·
'rolle'd is iO loose that r gre~Hly

",""PiS Pi; hi"'! suit··;

For "" ,mple. nCR (om:nunlca·
lions. the ;econd·illggest bdd,,,, is
listed a, ,j minor, y" comp"m' even
thOUgh ii, launder s Damel . ihker,
a white >rmer ,'xeCUllvell :vICI
Commum, "tlons. md mos It its
money,:;, me fro," giant orpora·
t10ns. The mmonty" tag IS hase<! on
the fac 13t a H.spamc·Anerican
I/1vestQl ",ns 24 percem :he
stock.

Meanwtlle. many promm."nt Alri·
can·Amencan bUSinessmen .... trom
the prodUl er QUincy Jones 0 Clar·
ence Smll h, publisher of ,ossence
magazine ".. simply stayed out of the
bIdding ali.ogether lfter 'hfyilzed
up the pro:;pects.

l1le blg'urprIse was the intenSIty
ot Interest :)y Asian compal1les, par­
ticularly tilose (rom South Korea.
Some big bidders. like Sonylnd the
LG Group, are apparently hoping to
increase th elr posihons in the global
wireless equipment markel whtle
others seem intent on building expe·
rience 111 )rder to begin wireless
networks In Asian markets.

ASIan Imestors contnbuteu about
three-quarrers of the money (or
Nextwave, 111 In the form at convert­
ible debt. 1he investors IOclude the
Pohang Iro1!l and Steel Company; the
LG Group, the huge Korean electron·
ics manutacturer; a big Korean
power company, and a Korea" trad­
ing company

From Japan. Nextwave lined up
big investments from the SOrty Cor­
porallon.

Nextwav" was not alone, however.
Except lor the Omnlpolnt Corpora·
tion, all o( tile other top five bIdders
got at least ~:ome money from invest·
ors lO Karel" or Japan.

Nextwave executives pomt out
that the Asian mvestors cannot con·
vert their loans to stock WithOUt (irst
getllng FCC. approval, and they say
the company's core founding group
invested $10 million and continues to
hold 25 percent of the company's
stock and 51 percent ot the '/otlng
power - tile government's mint·
mum ownership requirements for
thIS aUClIon.

"r thlOk we did exactly what the
F.C.C. wanted us to do," said Janice
ObuchowskI, executive vice presl'
dent at 'Iexlwave. "The whole idea
was that th,s IS an infrastructure
business and that to succeed vou had
to have substantial capItal. .

Thus tar. :"Jextwave's corporate
Investors ,jo not own :lOy stock. But
the companys disclosure documents
say thaI Korean and Japanese lO·
vestors have warrants and options to
buy 3S l1uch 3S 28 percent It ItS
equlIy

Nextwave execu[)ves say that
none of Ihf'" fnrelgn loans will ;01vert

to stock unless they pass muster
with the F c.c. - a process they say
will probably not be necessar! be·
cause they ,lre bUSily ralslOg more
money from Amencan lOvestors

F.C.C offiCIals have refused to
comment on the forelgn-ownership
Issue. though :'>ir Hundt, the agen ..
cy's chairman, made It clear lO a
recent intervIew that he was sympa·
thew: to ~extwave.

.. It there IS a problem wllh foreign
ownership,"" WIll look IOto " 3nd
lOOK nw 1 ':'f"rlOUS\y" ~1r Pundt

said. But, he J.dded, "Compames
have been borrowmg money (rom
overseas tor years. though usually It
has only been the global corpora·
!lons, and !herr is nOlhll1g wnng
With that


